IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-580320-D1
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: WIIliam LEAVY

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1773
W1 1liam LEAVY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(G and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 5 February 1969, an Exam ner of the United States
Coast CGuard at Phil adel phia, Pa., suspended Appellant's seaman's
docunents for six nonths plus three nonths on six nonths' probation
upon finding himguilty of msconduct. The specifications found
proved allege that while serving as an AB seanman on board SS
AMERI CAN SCI ENTI ST under authority of the docunent above capti oned,
Appel | ant :
1) on or about 23 and 24 Septenber 1968, failed
to perform duties while the vessel was in a
donestic port;
2) on or about 8 Novenber 1968, failed to perform
duties while the vessel was in a foreign port;
and
3) on or about 12 Novenber 1968, failed to
perform duties while the vessel was in a
foreign port.

At the hearing, Appellant elected to act as his own counsel.
Appellant entered a plea of gquilty to the charge and each
speci fication.

The Investigating Oficer introduced no evidence.

Appel | ant nmade unsworn statements expl aining how his of fenses
t ook pl ace.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specifications had been
proved by plea. The Exam ner then entered an order suspendi ng al
docunents issued to Appellant for a period of six nonths plus three
nmont hs on six nonths' probation.

The entire decision order was served on 7 February 1969



Appeal was tinely filed on 13 February 1969.
FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
seaman on board SS AMERI CAN SCI ENTI ST and acting under authority of
hi s docunent.

On 23 and 24 Septenber 1968, when AMERI CAN SCI ENTI ST was in a
port in California, Appellant failed to report to the ship to stand
hi s wat ches.

On 8 and 12 Novenber 1968, at Subic Bay, P.R, Appellant
oversl ept, w thout good cause, and failed to stand his watches.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner . It is wurged that the order is excessive because
Appel lant will suffer serious financial |oss.
APPEARANCE: Appel  ant, pro se.

CPI NI ON
I

It is first noted that the specifications alleged that the
of fenses occurred "in a donmestic port" or "in a foreign port" as
appropri ate. Since the requirenents of national security which
called for protection of nerchant vessel |ocations and novenents
are not involved in this era, there is no need to couch
specifications in such secretive | anguage.

The record shows clearly that the offenses of 8 and 12
Novenber 1968 were commtted while the vessel was at Subic Bay,
P.R, and the Exam ner has so found. The Exam ner al so found that
the offenses of 23 and 24 Septenber 1968 were commtted at Long
Beach, California. The record shows that Appellant Long Beach
California, is not referred to in the record at all.

It may be that no distinction need be made between the ports
of Long Beach and Los Angeles, or WImngton, or that an allegation
that an offense was commtted in one such "port" or another could
be properly be changed after the record has been made if the
evidence so indicated. But the fact that a seanman joi ned a vessel
at Log Angel es on 9 Septenber 1968 does not authorize findings that
of fenses of 23 and 24 Septenber 1968 occurred at Long Beach.

The record reflects, and Appellant admtted, that the vessel
was in California on 23 and 24 Septenber 1968. |In view of the fact



t hat Appellant admtted the offenses, and admtted that the ship
was in California, any mnor error is corrected by ny findings that
t he of fenses occurred while the vessel was in a port in California.

Additionally, it is noted that the place of many acts of
m sconduct is not of the essence, but notice should refer to date
and place for clarity and place for clarity and orderly procedure,
when possi bl e and al | owabl e.

[
The challenge to the severity of the order nust be rejected.

At the time of the first three offenses in the instant case
(but probably not at the tinme of the fourth) Appellant was on
probation under an earlier order of an examner. Violation of the
earlier probation order necessitated that the six nonths
suspensi on previously placed on probation be nmade effective.

The Exam ner in the instant case did no nore, with respect to
effective suspension, than invoke the required six nonths. The
suspensi on which he found appropriate for the instant offenses he
pl aced entirely on probation.

The order is therefore not excessive. The financial loss to
Appel  ant through | oss of enploynent as a docunented seaman is
sonething he should have thought of before he violated his
pr obati on.

ORDER

The findings of the Exam ner nmade at Phil adel phia, Ps., on 5
February 1969, are MODIFIED in that the offenses of 23 and 24
Septenber 1968 are found to have occurred in a port in California
rather than at Long Beach, California, and, as MO FIED, are
AFFI RVED.

The order of the Examner, entered at the sane tine and pl ace,
i s AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 26 day of June 1969.
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